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the Court filed along with the plaint. This is
the stand taken by the respondent-defendant in
the application filed under Order VII Rule 11
C.P.C. As noticed above, no amount of
evidence or merits of the controversy can be
examined at the stage of decision of the
application under Order VII Rule 11 C.P.C.
Hence, in our view, the impugned order of the
High Court passed in the Review Application
deserves to be set aside. Ordered
accordingly.”

12. It is well settled that the proceedings
arising out of Section 38(1) of the Revenue
Code are summary in nature and its finding
may not be final adjudication on the issue.
Still, since the suit was filed on basis of a oral
sale-deed and alleged possession thereon as
well as on plea of adverse possession,
therefore, any finding in regard to the sale-
deed must be part of the suit as well as the
petitioner ought to have came before any
Court with clean hands, therefore, he was
under legal obligation to disclose the earlier
proceedings, but admittedly he has not done
so, therefore, he has not come with clean
hands before the Court, which is a adverse
factor.

13. So far as other argument is
concerned, that to consider the application
under Order VII Rule 11 C.P.C., issues are
required to prove has no merit and for that a
reference is taken from the above referred
judgments that at the stage of consideration of
application under Order VII Rule 11 C.P.C,,
merit of the case is not required to be
considered, since it is an application for
rejection of the plaint.

14. In the aforesaid circumstances, the
Court is of considered opinion that there is no
illegality in the impugned orders dated
6.6.2022 and 27.5.2017. However, under
Order VII Rule 13 C.P.C., the petitioner has

still liberty to present a fiesh plaint in respect
of the same cause of action. Therefore, while
rejecting the prayers of this writ petition, it is
observed that the petitioner can take benefit of
Order VII Rule 13 CP.C, if so advised.
However, he has to disclose all the facts
including the earlier proceedings also.

15. In pursuance to the previous order
passed by this Court, concerned S.D.M.
and the S.H.O. were present in Court and
they have tendered unqualified apology that
they have acted in Thaste without
considering that the present writ petition
was pending before this Court. However,
they assure that such acts will not be
repeated in future.

16. The District Magistrate, Prayagraj as
well as the Commissioner of Police, Prayagraj
are directed to communicate their officers that
if the manner of doing a particular act is
prescribed under a provision of law, the act
must be done in that manner or not at all.

17. Present writ petition is, accordingly,
disposed off. Legal consequence shall follow.

18. Registrar (Compliance) to take steps.
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(A) Civil Law - Land Law & Tenancy Law -
Orders related to tenancy rights over
disputed land under challenge - Title
Dispute - Interim Injunction — Order 39
Rule 1 and 2 CPC (application 6-C) -
Maintainability - U.P. Land Revenue Act,
1901 - Section 33/39 , U.P. Tenancy Act,
1939 - Section 242 - Suits and
applications cognizable by Revenue Courts
only - Relevant provisions concerning
eviction procedures, Government Grants
Act, 1895 — Rules related to lease
agreements - Revenue records are not
documents of title - Mutation in revenue
records neither create nor extinguishes
title, nor does it have presumptive value
on title - If the matter involves
complicated question of law and fact
relating to title, the Court will relegate the
parties to a remedy by way of a
comprehensive declaration of title, instead
of deciding the issue in a suit for mere
injunction. (Para -25,27,28)

Appellants/contesting respondents claimed title
to a disputed land based on revenue entries - as
Class 10-A (non-occupancy tenants) - but
State/Irrigation Department produced
documents showing that - land was granted to
the predecessors of the appellants on lease
under the Government Grants Act - whether
interim injunction can be granted in a case of
disputed title. (Para - 4, 25,26)

HELD: - Appellants/contesting respondents
never filed any suit under U.P. Tenancy Act to
crystalize their rights. Title highly disputed.
Relief sought for interim injunction rightly
rejected by trial Court. No illegality in impugned
order, hence, FAFO stands dismissed. Matter
(Petition) remitted back to Board of Revenue for
fresh decision after affording opportunity to
both parties. (Para -30)

FAFO stands dismissed.
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Writ Petition partly allowed. (E-7)
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(Delivered by Hon’ble Saurabh Shyam
Shamshery, J.)

1. Heard S/Sri Sudhanshu Srivastava
and R.K. Tiwari, learned A.C.S.C. along
with Sri Anshul Nigam, learned Standing
Counsel for State-petitioners and S/Sri S.G.
Hasnain and H.R. Mishra, learned Senior
Advocates assisted by S/Sri Syed. Mohd.
Fazal, Abhishek Tandon, Dhiraj Pandey,
learned advocates for respondents in writ
petition and S/Sri S.G. Hasnain and H.R.
Mishra, learned Senior Advocates assisted
by S/Sri Syed. Mohd. Fazal, Abhishek
Tandon, Dhiraj Pandey, learned advocates
for appellants and S/Sri  Sudhanshu
Srivastava and R.K. Tiwari, learned
A.CS.C. along with Sri Anshul Nigam,
learned Standing Counsel for State-
respondents in First Appeal From Order.

2. Above referred two cases are arising
out of same land in dispute, therefore, with
consent of learned advocates for rival
parties, both cases are being decided by a
common judgment.

3. State of U.P. has preferred Writ
Petition No. 1633/2023 wherein an order
dated 01.05.2018 passed in Revision No.
1640/2017 by Board of Revenue, U.P.,
Lucknow filed by three
appellants/contesting respondents (out of
them 2 have filed the connected FAFO No.
793/2024) is challenged. The details of land
in dispute is described in both cases i.e.
Khasra no. 385/1 and Khasra no. 319
situated in village Kaila, Pargana Loni,
Tehsil and District- Ghaziabad.

4. Appellants in FAFO (contesting
respondents in writ petition) have claimed
right over land in dispute on basis of their
alleged very long possession and have
entered into revenue records as non-

occupancy tenants in Class 10-A whereas
State has highly disputed their claim on the
ground that land in dispute was allotted to
their predecessors by way of a lease under
Government Grants Act on 01.06.1954
which purportedly continued up to
30.09.1997 and thereafter State
Government took a decision not to renew
any lease.

5. Proceedings in writ petition were
arisen in the year 2006 when on a
complaint, the Sub Divisional Magistrate
initiated the proceedings in Case No.
21/2005-06 under Section 33/39 of U.P.
Land Revenue Act, 1901 (for short “Act of
1901”) and vide order dated 10.03.2006,
name of appellants/contesting respondents
were striked out as recorded in Class 10-A
and it was directed to record that

“Pafeagad T&HER”  ie. property of
Central Government. Relevant part thereof
is quoted below -:

“faor e 10/3/2006

TEd EICS dgHIeleR,
MSATETE @ 3TEdr f&aed 06.03.2006
& YR W AT g | TEHER,
AMSAEE garT &g o@aTel Ud
ol et H oSa e W
gedfa dfga aNa fear & | S
& H Hgl AT g [ A el
RATAT dllell, dgdiel d Toterm nforamere
& dAld SI8.U. el 1412 HEA &
Wde TEIT 96 Hecd IdeHe 3fe &
graT §E&IT 209 Hlo 39N YT IS
3ol Aardr Irw T AT @ET AFR
319 &AWk 53-9-0. AT HE&AT 385/1
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WS 18-17-0 Fel @ FAFREA Pl
FHES 72-6-0 W AoM-10-% & & H
gor ¢, Sefe 3Fd oA W degd
Ta-ie TAfoedr A% Bha &1 FHeall
gl #Hlo 3T 9T IFYE e @i
Feoll olgl gl heoll of gl HI gom H
Ao 3FX 9T 3G el el are
F a7 Aof-10-% ¥ foRead &» o=
&1 FEIfA T ST B

fagaer aifasr a& a-Torea
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AR g7 WeR v o
06.09.1991 & TSCI=dl ¥ TTSC § foh
ol 3T & canT fordr o cafda &
Hlg o gred fRam g, df 38% gant
gred fhd I AT @ ToRET e @
U 3 hfdd H GAAS H A
el 3T =gl &1 Tfeh Ik 3fH
W Ao 3F T 32gS fAardr A @
FIS Feoll I &, Sod Heed IdTHT
Aeredr 3% B%e FrheaT g, 3d: Hlo

@l Gl a1 TG GGl HT Idcllehed
fFar a=@r | wEEel W 39esY
dedlieler Mmiomee $r S 3mear &
Tgse & fF a# Som, 9@ o,
deda g foer wfoaEe & &
AS.U. Bl 1412 HEIA & Wde &I
96 Hegol IdeHT TG HI TTAT TEAT
209 #o 3FX YT AP el fAardr
AH Pl AH TET A+ 319 &Thd
53-9-0, @ET HEAT 385/1 Ihas 18-17-
0 Pol &Y AFeRTeA Fel el 72-6-0 W
Fof-10-F & T H of g, Adih 3
qA W Vg Tdeae fAfd 30w
%ha &1 Feam g1 3T TSR gfdardr
A 3WFd {A W AH Teld & 4
TAT 3T T g1 TIMS.3IAR. 1991 AT
3TUdA ST Y55 HEdT 909 9.
SR Sy TR FHAE A S
drefflde slecael T4 33T H dIRA

3 99 3HAY HT AH oRET A d
@ 3WIFT Teedl & HgAT 8 g
FFIT-td G&fhR ol geAars ol 3aET
Sell 3MavTeh A€l WHGCT gl 3
IRIFT IMUR IR AH  hell, IR
AT, dgdter g forer mioraEe & &
S3.U. Bl 1412 & Wae TEAT 96
degdl IdeHe S T @Iiar T&ar 209
Ao 3FY 9T 3G el fAardr are
FI ATH AT AFaR 319 &F%Bd 53-9-
0, TERT HEAT 385/1 TheS 18-17-0 Fel
al AFRI FoI THTS 72-6-0 G AU
-10-% H AH REd W Afewraa
WHR ol frar J&r 3T gdia giar
gl

3meer
3RFd f@agar & 3MUR 9
AH SHoll, YWT ollall, dgdiel g forer
MSIEG & & S8.U0. ®dell 1412

Y AR 31.08.90 TS fadyr &
176 a¥ 1985-86 (TA. 3R.) HodeTRX

9 9

HETT & Wdc TEAT 96 Veed IdeHT
e &1 WIeT §&IT 209 Hle 3F G
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3G 3ol fard I &1 A e
JFER 319 8B 53-9-0, WET TEAT
385/1 ThES 18-17-0 Fol & FAFae
Tl TS 72-6-0 W AN 10 &M
A foREa W Afcrad WeR oo
g ey Hr giafaf  dgdieeR,
MSTEG 3T T T Aol ST
fF 98 3Wed AT FHF e
Jffe@ A IAGEHG A §U
Tl 3TEAT & Teh FEAlg & 3ol
HWEA T S geARad
UAEell G 3AeTH AR gl
S gl ”

6. In aforesaid circumstances,
Department of Headworks (Irrigation
Department) filed an application in above
referred case on 24.08.2007 that order
dated 10.03.2006 be set aside and the case
be restored for consideration of their stand
and instead of land being of Central
Government, name of State/Department be
entered since appellants/contesting
respondents have objected the construction
work commenced by said Department.

7. Meanwhile, father of one of
appellants/contesting respondents
challenged the order dated 10.03.2006
passed by the S.D.M. on 12.08.2010 by
way of a revision before Additional
Commissioner, Meerut which was allowed
vide order dated 12.08.2010 and matter was
remitted back to S.D.M., Ghaziabad to
decide it fresh. In pursuance of above
order, application so filed by Irrigation
Department was also heard. The S.D.M.,
Ghaziabad vide order dated 22.08.2016 not
only rejected the impleadment application

of Smt. Qamar Sultana but disposed of the
case whereby land in dispute was again

directed to be recorderd as “TRoIfehad

TIPR. So far as application of Irrigation

Department was concerned, it was rejected
since no document in support of their claim
was filed. Relevant part thereof is quoted
below :-

“OFIgell WX 39oley  3faremdy
IfPTar §3 TFT APRT A e
a5 feoel & IR @ o gl TGS
WA 97 f&eAi s 10.03.2006 & fawey
festir 24.03.2006 @ AT TFar Im=m
gr| T wua fRar sr oun R
fasmer agx A I g grfeya
gus i HfA F Ao § 380 @
@ T A 3¢ 1 AT W@ W@a
H HUSR gl WAC 96 ST Hegd
AT & ATH gof 3% WdT TEI
209 & @I AFR 385/1 St fRuser
ST T FFIT AT I 319 S B3usea
qE RT F @ g forEA e &
RUse G T T @ W d AFAT
HT THART Y2 e g e 3o &
fow o & a7 TR garr s
fomT & faT Iee FFR 11971 &oiw
19 #1873 arT oIer =r ATl e
FROT fAHT @I FFaRX 385/1 T 319
Fr a¥ 1873 H Hlfeleh FIfeT Tl 3T
TET &1 fAsTmeT §e1 1999 d& AT qHY
R Affes =afFaat & @@ & oo
qee & ¥T H &l ol 3T @I ATl Ig
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8wyt fhar 1 f6 Wae @& 96
# ool fawmEr @ oA W Ged
A @1 HfF e # gfa @
T ¥ Safe @ae # faarfead qF &
aifers Fifasr Rag § aur #Ate 31
97 3 & AH ol T F Gof el
3 [ El WS 99 & Hed H
faarfed @ET 7R 385/1 7y & @i
d AT FFN 319 Heheell § ORI
AgY NG A% ool & A cof hY
St 1 e fr R gee W A
gd Ud 3T FEMSTd orEr gfadr
Hogel T T B afvid i &l
WHR canr faais s fav e
dFe 11971 &AM 19 AL 1873 €aRT
oIS IR A B, W W Al I I
IRYF HT AH Foll T F Gof Tal 3T
W gl W P AT gFGe W
eIl g gl o Toread Afde@r
# foer$ faemr &1 a5 & g el
URT 3339 HIGRd  IRAEIH &
deddid Ry dele F IR W
HRFR geol & Y o Fo 81 F§
3y s e et aRy A drg
AT TR YA ATH gof P Tehl
gl 38 PR g TREd R S
fdrse v =T gl

i it}
IRIFd AT T ORI
MAN  HAT  Foldlell  Tcall  Fohallel

3gHAC AT HAIA AFa 526 HIged
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fhereist e Worgar dgdler d
5o gqs carr wider uF  feAin
02.12.2015 ST 9TST 9T Folgled gl &
FRUT Ed fhar Srar g1 -UeEd
I fr arT 3339 eddd foedr
TSE T _FHeol & INYR RS
Oomg #r ot g AWPR YT A&T
forar S Esdar Bl A el Garer
Alsil & AT A5.0. el 1412 HaETA
F Wge &I 96 Veed A= 3’
& @Al §EAT 209 FFEX 319 EET
dFEX 319 IHES 53-9-0 TIT AFsR
385/1 ThaS 18-17-0 Fel AFaRIed_ar
Tl Tl _72-6-0 W_AUM 105 W J
Ao 3AX YT ITYd el oo are
F A WIRST 5 JRI| dare 3REd
A gl oA R _Afchad SR
A ol fhal | alg 3Wied A
ST aRT  uIiRd e Hr
e # ufase gq wamEr ar yiaar
H dgdleigR INfoIarErg & o S|
gladig ufd X $8@ 3 & feoqof
afgd @ 3FceHAG FX G T
Ush TCdig & 3feed AT gloll H
st gARaa frar S| derRia
3 AT I 9Adall diG AT
qfd srferer@em # d@fRa g

8. Aforesaid order was thereafter
challenged at the behest of
appellants/contesting respondents by way
of filing a revision petition before Board of
Revenue, U.P., Lucknow. Said revision
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petition was allowed vide order dated
01.05.2018 whereby impugned order
therein dated 22.08.2016 was set aside and
it was directed that name of
appellants/contesting respondents in Class
10-A (non occupancy tenants) could not be
expunged in a summary proceedings
arising out of Section 33/39 of Act of 1901
and it was also observed that since land in
dispute falls within a Non-Z.A. area,
therefore, the occupants could be evicted
only under relevant provisions of U.P.
Tenancy Act, 1939 (for short “Act of
1939”). Relevant part thereof is quoted
below :-

“10. IfAe@r & AT fF TS
g, Tdlr wIell 1363 T 1412 HHem
de H WHNdR fAarfed 3Re WAL
3T g 3G el & AT A0l 10%
R IMWIFR" FRAPR & & H o
ol 3T W@ B, SIgl o L& HAT
HRd WHR H U g, Jadell H
Fuc w1 FNRfTad sReR, Bhed
reey, a-Ac 3% sfUsar, Al
3% 3t%hed, ocol HATUS, 17 SR
U, @3 $Uc H FFE®T U

RS W A Tegd ITaHeE Hl ATH
ifrd fFY I &1 A 3R ad
gchid glaT g1 el o s faemr
AR AfAI=dT g5 I WUS, PR
dgl e, 75 e & goeumas
AT 9 HT FaY g, Has e
w1 A fhAT Y Toed @l A
fqarfea M & af 1954 ¥ a
1999 T HN. I YT MY el &
A AT @AY W fRY I g @
el ufaar af@a &1 R &1 g
sufSenfoey mfeaEr garr R
f38TeT & 38 2@ F 37 IMUR G AGT
TR fRT AT T 3eAsh SaRT 3796l
AH Rarfed 3R 9 gof e @
Hs FRAR g A IR
a8 garT 3mger feetieh 22.08.2016 &
fawcy ot 15 AR ordr =amre
H SR LT AT

1. gfquer &l 3 9=
UGS el T Hcg THOT I q&ToT
AT $I gFFell 9 39y § 3R

3ifemdT 3fFTear g5 g @Wus, 3R
g 3iger, 75 fGeel & gsaifhd o
HE&AT 1427/0H, AT 19.11.2014 H Ig§
Jeo@ fhar s § F Rarfed 3mmeh
¥ W AAe HRd WHR H S
Faey o8l g, 3d: 3% TR H 39
gl # HIg HRERET Hr SET 30ET
a7 ¥ 3Fd & oRvew A faifea

Hos AL 3 & IRAE H AR 4
giaedasT 9rdar 97 feaied 12.09.2011,
AT UUY U9 UT URT 5 AU
yRATE & Faa Fess AT &
i 93 @fgd 3uesy g, e s
fogasr 3ufSenfe’r garr  ufdush
Al 3 (Fde) & kA @ 394

C

T R giaeaiid Agr fhar amr
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IR Fadw & ey faarfea smewr
UHIENT FT H UIRA A T HAD
AL IR QT IFYS A FT A
fAarfea 3T & e fear 3m Tase
g & fgge 3ufenfgerRr ganr
fRET  d&ar 84/2007-08 H  9iRd
AR G AIS HAUSH, AIS & 3T
festir 12.08.2010 & & ¥ Ader =
qrereT oY &7 fhar ar=r g1 fSeRTefendr
& fagaed 3Ff—aedr g@arT  2006(24)
TordIEr 110 31diel d&AT 4802-03 a9
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ey ey e & aiiRa
ey e 29.01.2018 #H s Ig
sfaufea fmar s & e gerars &
AR Y uorw fdemt & g9
fordl egfebe o =T URT 33/39 3.9.9-
Tered HAETA, 1901 & 3iddd @
T ST Fehar IR 7 & R Ha
IfFd & vy +HE gr 9Rd
fhaT ST T £l

13. IRIRdeIoT & afd/far
Al 3 PN A dY 1954 H 3 d&

2005 « YA 3% THATHY (Fch)
@RT  Fhef aRAE S fSEir
(FcTeh) GART Hlefell ARHART H IR
AT Hatd e F e
fear R 05.08.2005 & Fefdd forar am=m
e AT wdfoa ~™eEd gar
o A cgaeyr gfqwfea $r =i
%‘;_

“ As rightly poined out by learned
counsel for the appellants and fairly agreed
to by learned Senior Counsel for the
respondent, the decree passed by the High
Court in favour of a party who was dead
and against a party who was dead, is
obviously a nullity. It is conceded that the
legal representatives of neither of the
parties were brought on record in the
second appeal and the second appeal stood
abated. On this ground this appeal is liable
to be allowed and the decision of the High
Court set aside”

12. 3H& 37T IoEd IRVE
N gea WMo gEnr feREh e
2126/2016/FRTETEE "Gehol Gl FATH

IR faarfed 3mreht W " gofi-10%
R - afaeeR" & T & gl For 3
W B dl 3H Zealel Sl URT 33/39
3.9.4UsEd AfafagsA. 1901 N wxad
PRGN A8l Plel ol Hebdl gl oAl
5.0 & #H fhelt iR W ot foell
AfFd H FAA-H TFE, 1939° H
I Uil & 3ddld & dedd
fFar ST geRar &1

14. 37T: 3G dLIcAS U9
fafe fad=er & 3mells # fdgae
3UfSTenfIsRY garT 9Ra 3meer G
22.08.2016 fafte ¥fSe & Fleyul g=r
& HRUT RET 7Y S 39T § o9
foRea fhar amar & dur AR
FHR A ST glo3mger @ oufa
afed 3R AR & AP aaw
R S S HEEE  FEERT
qATdell GIilcl gFa &l
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15, T T A
01.05.2018 &I zgﬁ R
3cafNa frar aram|”

9. Aforesaid order has been challenged
by the State of U.P. along with Irrigation
Department at belated stage i.e. after about
5 years on 21.04.2023.

10. In the interregnum period,
appeallants have filed a suit in the year
2023 for permanent injunction claiming

that they are “HHHUNT AL on land

in dispute and since defendants i.e.
employees of Irrigation Department are
trying to interfere with their possession on
05.12.2023, therefore, a cause of action
arose for filing the suit.

11. In above proceedings, an
application for interim injunction under
Order 39 Rule 1 and 2 CPC was also filed.
Said application (application 6-C) was
considered, however, it was dismissed vide
order dated 14.03.2024 by Civil Judge,
Senior Division, Ghaziabad that neither
prima facie case was made out nor there
was a balance of convenience in favour of
plaintiffs/appellants as well as they have
failed to show any irreparable loss. A
finding was also  returned  that
appellants/contesting respondents have no
right on land since it was granted on a lease
though many years ago, however, after
30.09.1997, it was not extended. Relevant
part of order is quoted below :-

“1- GUH TSCAT hd-

AERTT @M AT ® ¥
AP AT fhar =T § F IR e
TEAT 319 T 385 o QTGIITUT HhaAUTRT

HFR Fifere @ifesr ¢ faarfea (A
e W JEEOT & fOdr & A
ToEd R&E H gof Tom 30 T g
qIEIEoT & AT & ¢gled & I &
3Wed aifea @& 9 & 11 &
YR W fREAd & YR W JiéeEmoT
g GIEeEToT I AT AACT gHIGT S9ITH
T ATH JEd RS H gof g Inxr gl
TSTET 15 & A A 01.05.2018
H Y aeror FT AT JorEd RS A
AT ar gl faarfed o & e
T aigeTeT gl gl ganT  JEdd
Y ToEd S AP 01.05.2018 &
gapd & fAfea gar gfe Toea a5
oS g ey A g % Rer gerars
F g e Torea 3fder@r & foher
FI AH URT 33/39 Toika AT
FICT 6T S Tl T€d NS GaART
festir 22.08.2016 & IufSenfaeidy &
AR F ToREa fRar T gfaarr
CaRT HEY T § Jg HAHUA forar
T 6 IWEd qfA A T &y
RUsd del R / A& IRIASET &
T gq arete Afefrdes e
11971 f&aTieh 19.05.1873 & E@RT UIed
g8 Ml ¥§ offR HfeeEt & A Ss-T
s 3fhd &1 9T R TsT TR
o fQumr i grofa g1 s
fasmer garr aidr & far #Ate 3FX HF
fge ™ 01.06.1954 & 01. 10.1982 T
IMET FE&AT 319 ThaT 53 &ar 9 faFar
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F 9ger 5 a¥ & fov f@r amm S
i # FAdieRor g @M Tod ThR
& emaeeY f&di® 01.10.1982 & garT
5 THs ¥ AU oA el o safed
& A Y W AL & ST Fehdr B,
S s & Ao 3FX @ 59 &Er 9
foear & & A 8 &frar Fr ucer fEar
IGT TUT HAAY fA 45 «rem 9 faEar
H agd o forr AT fSEe gHqoT
gq Hlo 3AX @R feeeh 01.10.1982
H gATT fGar I 3Fd FUAT &
YR 9T aEr o g R g1 I
A F IWEd T & fawey
A 3Td Faem A& Re aifga
gl adr @ IR W HA F 364
¥ gca fGar wam an feds
30.09.1997 & &G ucer faeaiRa &g
frar /M| adr @1 FIs T@ifAca dT
gl fafea wadh §f& 53 & 9
fovar W aneferor  AfATear g
AUSH, MTAIEE & HFRATITT U HUSH
FATIT & TEH EET &1 fA#A0T
T UTarmad gl oaer AR
femia  s=af@eRal garT wd@hd
Y AT g9 fad T&epfa SR #
& R I AT SR URER g I
g1 IfAaEeTT ganrT ue AAfHFHLAT &
S A gud gEgd R o g
oo aeied ¥ ushe gar § &
3Fd qfA Ao 3AT A gee W A
oY, 5 fealish 01.10.1982 T MEATRRm
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& 3IhH H 45 dtar 9 faEar i @
AT FAle 3AT garr fRar amm, AW
HIA T g AT e T 4
et 01.10.1992 & 30.09.1997 e
T EIM 38F INed  EeArh
22.09.1999 & FHRATIT AT / AT
& HqER THuS fqemer i effA @
gee W I I & gATd e
dcoTel JHTT F TIREIT &) & I
7- 3ca@Ag g fF 9y gary
Tag H faarfed A w1 HwAThT
Sdfeh 9Adel 9 el ufdardr &
goE ¥ Tose § 6 3aq faarfea e
gfaarer s AT cara arr &
Rar & 9e¢ W & = M| ToEa
a8 & ey F Y Tose § B 39
A W Ay & [dr &1 A Al 1056
cI@chR & ¥9 H §| Ad: T8 Haal
& ardieror fdarfed oA & Hebaoig
HATR & JUA TSAT HET Yehe B
@I gl I8 ot IWerd Y93 & TASC 7
& oy & 9e7 H fHar smm ueer
fearm 30.09.1997 & foraiRa & &
Ud_fqdried o WX fHug e
CaRT_Iolhly 3T & fAATor g
e efiepfd &1 SR uRest foar
I F| A GAA  TSEAT YT
O] & 98T H ool A6l 9T Sl
Bl oy fPufa & glaenr &1 "eqer off
gl & 9aT A A& gl e IWeEd
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A aIE) & AH TshAUT AR T8
g afced gy &t S off 3IMHER gt
frar s ar g A e carr
gge & IMUR W fear s om 3a:
e RRufa A e afa & s
TAEAT 61 g1 Ad: W¥ANT 697
g & a= g B
3TeRr
JEROT  FH WHAIT 67T
e o Sran §1 deggar gfcardr
Hr IR FEaTRa &7 ST g1 Tadelr
are S=q feeTieh 27.03.2024 T 9T &I”

12. Aforesaid order is impugned by
appellants/contesting respondents in FAFO.

Senior  Advocates
appearing for appellants/contesting
respondents have submitted that their
predecessors in interest were occupant of
land in dispute which remains continued
and presently, they are in the possession of
land in dispute. A long entry is being
recorded in revenue records being Class
10-A (non occupancy tenants) which has
not been disturbed. An attempt of
State/Irrigation Department was failed
since revision petition filed by them in
proceedings U/s 33/39 of Act of 1901 was
rejected that in said proceedings long
revenue entry could not be disturbed and
State remained silent for about 5 years and
when appellants/contesting respondents
filed the suit for permanent injunction, they
rushed to this Court by way of filing
aforesaid writ petition.

13. Learned

14. Learned Senior Advocates have
further submitted that their possession may
be protected and not only they have prima

facie cause but balance of convenience is
also in their favour and in case temporary
injunction is not granted, it will result in
irreparable loss.

15. Both Senior Advocates have also
submitted that claim of State/Irrigation
Department on basis of patta under
Government Grants Act has no legal value
since they have never tried to correct the
entries of its basis for many decades as well
as that said document is still not proved in
any Civil Court.

16. In support of their argument, they
have placed reliance upon judgments of
Lallu Yeshwant Singh (Dead) by his LRs
vs. Rao Jagdish Singh and others, AIR
1968 SC 620, State of U.P. and others vs.
Maharaja Dharmender Prasad Singh,
AIR 1989 SC 997, Anathula Sudhakar
vs. P. Buchi Reddy (D) by LRs. and
others, (2008) 4 SCC 594, Pratap Singh
(D) through LRs and others vs. Shiv
Ram (D) through LRs., (2020) 11 SCC
242 and Ravindra Singh and others vs.
State of U.P. and others,
2022:AHC:117007.

17. Learned Senior Advocates have
also submitted that order passed in revision
by Board of Revenue in the year 2018 is
being challenged after 5 years, therefore,
this writ petition may be dismissed on
latches as well as that a writ petition
against mutation proceedings is
maintainable only in  extraordinary
circumstances which does not exist in
present case.

18. Per contra, learned counsel
appearing for writ petitioners/defendants in
FAFO has submitted that land in dispute is
a Non-Z.A. land and by referring a
photocopy of a lease purportedly issued
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under Government Grants Act to
predecessors  of  appellants/contesting
respondents that it was submitted that it
was a lease by Government of India and
only on basis of entry under Class 10-A
(non occupancy tenants), predecessors as
well as appellants would not become owner
of land.

19. Learned counsel has referred that
documents annexed along with writ petition
and counter affidavit that land belongs to
State of UP which is now being utilized for a
construction of a wall around a barrage.

20. Learned counsel has also submitted
that if a title is highly disputed, temporary or
permanent injunction cannot be granted as
well as that proceedings U/s 33/39 of Act of
1901 are summary in nature, therefore, it
cannot be a basis of title in favour of
appellants.

21. Learned counsel has further
submitted that there is a bar under Section
242 of U.P. Tenancy Act, 1939 that no suit
can be entertained by a Civil Court for any
question relating to tenancy. He refers
Section 31 of it which defines non occupancy
tenants that they are other than permanent
tenure-holders and since lease was not
extended, therefore, appellants/contesting
respondents have no claim on land in dispute.

22. Learned counsel has also submitted
that findings returned by Board of Revenue in
revision petition were essentially that
appellants/contesting respondents were not
heard, however, instead of remanding the
matter to Court concerned, has decided the
same, which was an erroneous approach.

23. Learned counsel have placed
reliance upon judgments of Muhammad
Khalilur Rahman Khan vs. Mohammad
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Muzammilullah Khan, AIR 1933 ALL
468, Durga Prasad vs. Board of Revenue,
Allahabad AIR 1970 ALL 159, Basdeo
and others vs. Board of Revenue,
Allahabad, AIR 1974 ALL 337, Paras
Nath vs. Board of Revenue, Allahabad,
AIR 1986 ALL 111, Kashi Math
Sansthan and another vs. Shrimad
Sudhindra Thirta Swamy and another,
(2010) 1 SCC 689, Tehsildar, Urban
Improvement Trust and another vs.
Ganga Bai Menariya (D) through LRs
and others, Civil Appeal No. 722 of 2012,
decided on 20.02.2024, State of U.P. vs.
Ram Prasad Saxena, First Appeal No.
566 of 1996, decided on 14.08.2012 and
Kayalulla Parambath Moidu Haji vs.
Namboodiyil Vinodan, Civil Appeal No.
5575-76 of 2021, decided on 07.09.2021.

24. Heard learned counsel for parties
and perused the record.

25. It is clear from above referred rival
submissions that title of
appellants/contesting respondents on land
in dispute is still highly disputed. Except
the revenue entries as Class 10-A (non
occupancy tenants), appellants have not
shown the source of their occupancy. They
have not approached concerned Court
under U.P. Tenancy Act, 1939 to crystalize
their rights. It is also well settled that in
proceedings arising out of Section 33/39 of
Act of 1901, issue of title cannot be
decided since they are summary in nature
for a purpose of collection of taxes.

26. State/Irrigation Department have
placed reliance on photocopies of patta
issued to predecessors of
appellants/contesting respondents under
Government Grants Act. At this stage, said
document cannot be rejected only on
ground that it being a photocopy since
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under the Indian Evidence Act, a document
which is more than 30 years old and is
being produced from custody which the
Court in a particular case considers proper,
it may be presumed to be genuine if not
proved otherwise. At this stage, it cannot be
doubted that said document was not
produced from a proper custody.

27. In aforesaid -circumstances, a
judgment passed by Supreme Court in TV
Ramakrishna Reddy vs. M. Mallappa
and another, (2021) 13 SCC 135 wherein
it was reiterated that where the plaintiffs’
title is not in dispute or under a cloud, a suit
for injunction could be decided with
reference to findigns of possession.
However, if the matter involves
complicated question of law and fact
relating to title, the Court will relegate the
parties to a remedy by way of a
comprehensive declaration of title, instead
of deciding the issue in a suit for mere
injunction. For reference, relevant paras
thereof are quoted below :-

“13. The short question that falls
for consideration before us is : Whether the
learned Single Judge of the High Court was
right in holding that the suit simpliciter for
permanent injunction without claiming
declaration of title, as filed by the plaintiff,
was not maintainable?

14. The issue is no more res
integra. The position has been crystallised
by this Court in Anathula Sudhakar v. P.
Buchi Reddy [Anathula Sudhakar v. P.
Buchi Reddy, (2008) 4 SCC 594] in para
21, which read thus : (SCC pp. 607-608)

“21. To summarise, the position
in regard to suits for prohibitory injunction
relating to immovable property, is as under:

(a) Where a cloud is raised over
the plaintiff's title and he does not have
possession, a suit for declaration and

possession, with or without a consequential
injunction, is the remedy. Where the
plaintiff's title is not in dispute or under a
cloud, but he is out of possession, he has to
sue for possession with a consequential
injunction. Where there is merely an
interference with the plaintiff's lawful
possession or threat of dispossession, it is

sufficient to sue for an injunction
simpliciter.

(b) As a suit for injunction
simpliciter is concerned only with

possession, normally the issue of title will
not be directly and substantially in issue.
The prayer for injunction will be decided
with reference to the finding on possession.
But in cases where de jure possession has
to be established on the basis of title to the
property, as in the case of vacant sites, the
issue of title may directly and substantially
arise for consideration, as without a finding
thereon, it will not be possible to decide the
issue of possession.

(c) But a finding on title cannot
be recorded in a suit for injunction, unless
there are necessary pleadings and
appropriate issue regarding title (either
specific, or implied as noticed in
Annaimuthu Thevar [Annaimuthu Thevar v.
Alagammal, (2005) 6 SCC 202] ). Where
the averments regarding title are absent in a
plaint and where there is no issue relating
to title, the court will not investigate or
examine or render a finding on a question
of title, in a suit for injunction. Even where
there are necessary pleadings and issue, if
the matter involves complicated questions
of fact and law relating to title, the court
will relegate the parties to the remedy by
way of comprehensive suit for declaration
of title, instead of deciding the issue in a
suit for mere injunction.

(d) Where there are necessary
pleadings regarding title, and appropriate
issue relating to title on which parties lead
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evidence, if the matter involved is simple
and straightforward, the court may decide
upon the issue regarding title, even in a suit
for injunction. But such cases, are the
exception to the normal rule that question
of title will not be decided in suits for
injunction. But persons having clear title
and possession suing for injunction, should
not be driven to the costlier and more
cumbersome remedy of a suit for
declaration, merely because some meddler
vexatiously or wrongfully makes a claim or
tries to encroach upon his property. The
court should use its discretion carefully to
identify cases where it will enquire into
title and cases where it will refer to the
plaintiff to a more comprehensive
declaratory suit, depending upon the facts
of the case.”

15. It could thus be seen that this
Court in unequivocal terms has held that
where the plaintiff's title is not in dispute or
under a cloud, a suit for injunction could be
decided with reference to the finding on
possession. It has been clearly held that if
the matter involves complicated questions
of fact and law relating to title, the court
will relegate the parties to the remedy by
way of comprehensive suit for declaration
of title, instead of deciding the issue in a
suit for mere injunction.

16. No doubt, this Court has held
that where there are necessary pleadings
regarding title and appropriate issue
relating to title on which parties lead
evidence, if the matter involved is simple
and straightforward, the court may decide
upon the issue regarding title, even in a suit
for injunction. However, it has been held
that such cases are the exception to the
normal rule that question of title will not be
decided in suits for injunction.”

28. In above background, another
judgment passed by the Supreme Court in
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case of P. Kishore Kumar vs. Vittal K.
Patkar, 2023 SCC Online SC 1483 would
also be relevant that revenue records are
not documents of title and that the mutation
in revenue records neither create nor
extinguishes title, nor does it have
presumptive value on title. For reference,
relevant paras thereof are quoted below :-

“12. It is trite law that revenue
records are not documents of title.

13. This Court in Sawarni V.
Inder Kaur2 held that mutation in revenue
records neither creates nor extinguishes
title, nor does it have any presumptive
value on title. All it does is entitle the
person in whose favour mutation is done to
pay the land revenue in question.

14. This was further affirmed in
Balwant Singh v. Daulat Singh (Dead) by
LRs3 wherein this Court held that mere
mutation of records would not divest the
owners of a land of their right, title and
interest in the land.

15. In Jitendra Singh v. State of
Madhya Pradesh4, this Court after
considering a catena of judgments,
reiterated the principle of law as follows:

“6. ***mutation entry does not
confer any right, title or interest in favour
of the person and the mutation entry in the
revenue record is only for the fiscal
purpose.”

16. We may also profitably refer
to the decision of this Court in Sita Ram
Bhau Patil v. Ramchandra Nago Patil
(Dead) by LRs., (1977) 2 SCC 49 wherein
it was held that there exists no universal
principle that whatever will appear in the
record of rights will be presumed to be
correct, when there exists evidence to the
contrary.”

29. On basis of above referred facts
and law, at this stage, it is very clear that
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claim of appellants/contesting respondents
on land in dispute i.e. their alleged title is
highly disputed. Their claim is essentially
based on a revenue entry which is under
Class 10-A (non occupancy tenants) in a
Non Z.A. land whereas from the documents
on record which are more than 30 years
old, produced from a proper custody has a
presumptive value that land in dispute was
granted to predecessors of appellants on
lease under Government Grants Act which
was not extended after 1997.

30. A simple denial on behalf of
appellants/contesting respondents to said
document could not be accepted especially
when they have never filed any suit under
U.P. Tenancy Act to crystalize their rights,
therefore, I am of considered opinion that
in view of T.V. Ramakrishna Reddy
(supra), since title is highly disputed,
therefore, relief sought for interim
injunction is rightly rejected by trial Court.
Therefore, there is no illegality in
impugned order, hence, present FAFO
stands dismissed.

31. So far as present writ petition is
concerned, State/Irrigation Department has
approached this Court after about 5 years,
though explanation mentioned in writ
petition is not happily worded except
reference to some judgments on issue. Still
considering that above referred facts clearly
depicts that appellants/contesting
respondents have not able to prove their
title on basis of above referred entry as well
as that Revisional Court, on one hand,
returned a finding that impugned order
therein was passed without hearing the
appellants/revisionists but on other hand,
returned a finding that long revenue entry
could not expunged in a summary
proceedings  without appreciating the
documents placed before it as well as their

legal value and the law on issue, therefore,
Court is of considered opinion that
impugned order in present form passed by
Board of Revenue does not survive, hence,
set aside and matter is remitted back to
Board of Revenue to decide the same fresh
and in case it is found that matter was
required to be heard by affording
opportunity to both parties which was not
granted by S.D.M. while passing the order
dated 22.08.2016, the matter may be
remitted back to said Authority or if the
Board of Revenue thinks fit that issue can
be decided by Board itself, a reasoned
order will be passed after hearing rival
parteis expeditiously, preferably within six
months.

32. In overall circumstances,
connected FAFO stands dismissed and
present writ petition stands allowed in part
with above observations.

33. This order will not come in the
way if the rival parties approach concerned
Court under U.P. Tenancy Act to crystalize
their right in accordance with law, if so
advised.

(2024) 11 ILRA 196
ORIGINAL JURISDICTION
CIVIL SIDE
DATED: ALLAHABAD 22.11.2024

BEFORE

THE HON’BLE SAURABH SHYAM
SHAMSHERY, J.

Writ- B No. 2398 of 2019

Shahid Hussain ...Petitioner
Versus
Board of Revenue U.P. & Ors.

...Respondents

Counsel for the Petitioner:



